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1

Families First
Coronavirus Response
Act (H.R. 6201) Review
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Department of Labor
The DOL has been answering specific questions related to FFCRA and continues to add to this
list:
– DOL indicated that employees of employers that have shut down the business due to loss in revenue or a government order
are not entitled to ePSL nor eFMLA paid leave. They are eligible for Unemployment.

– DOL has indicated that furlough employees are treated the same as a laid off employee and are not entitled to ePSL nor
eFMLA paid leave. They are eligible for Unemployment
– DOL indicated that employers must collect documentation in support of leave “as specified in applicable IRS forms,
instructions and information.” These forms are not available through IRS.
– DOL confirmed that employees that CAN telework, including a modified schedule, are not eligible for ePSL nor eFMLA.
– DOL indicated that employees may take intermittent eFMLA while teleworking IF the employer agrees.
– DOL will use number of employees at time the leave would start, not a look back, to determine if an employer is below 500
EEs
(https://www.dol.gov/agencies/whd/pandemic/ffcra-questions)
6

U.S. Equal Employment Opportunity Commission (EEOC)
The EEOC has provided answers to some common questions regarding COVID-19
•
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https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm

Internal Revenue Service (IRS)
The IRS has provided answers to some common questions regarding COVID-19:
https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs
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Benefit Coverage for Furloughed Employees
5 major carriers (Aetna, Anthem, Blue Shield of CA, Kaiser Permanente and United Health
Care) have indicated that benefits would continue for furloughed employees as long as invoices
are paid as an employment relationship remains
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L.A. City Approves Supplemental Sick Leave for Large Employers
(500+ EEs)
– The ordinance has an urgency clause which will make it effective immediately once signed
by the Mayor
– Currently awaiting review from L.A. City Mayor
– http://clkrep.lacity.org/onlinedocs/2020/20-0147-s39_ord_draft_03-27-20.pdf
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Department of Fair Employment and Housing (California Specific)
–DFEH Releases its own FAQs:
• https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2020/03/DFEH-Employment-Information-on-COVID-19-FAQ_ENG.pdf
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2

The CARES Act
(S. 3548)
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The Coronavirus Aid, Relief and Economic Security Act or The
CARES Act, (S. 3548)
The CARES Act provides special rules for the use of retirement plans for those affected by
Coronavirus
•Who Qualifies:
– One who is diagnosed with COVID-19 by a test approved by the CDC
– One whose spouse or dependent is diagnosed with COVID-19 by a test approved by the CDC
– One who experiences adverse financial consequences as a result of being quarantined, furloughed or laid off or having a reduction in work
hours related to Coronavirus
– One who is unable to work due to a lack of child care related to Coronavirus

•Distribution Provisions:
– 10% penalty is waived on distributions up to $100k. Distribution may be paid during the 3-year period beginning the day after the distribution is
received.
– Distribution repayment is not subject to contribution limits
– Tax on the income from the distribution may be allocated over the 3-taxable year periods beginning with the taxable year the distribution is
taken
– Coronavirus-related distributions are not eligible for a rollover
– The plan Administrator may rely on an employee’s certification that the employee satisfies the condition under “Qualified Individual” in
determining whether any distribution is a coronavirus-related distribution
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The CARES Act, (S. 3548)
•Loan Provisions:
– Qualified participants may receive a loan during the 180-day period beginning on the date of the enactment of this Act equal to the lesser of
$100K or 100% of the participant’s vested balance in the plan.
– Participants with an outstanding loan from a qualified employer plan with a repayment due after the date of the enactment of the Act through
12/31/2020 may delay the loan repayment for 1-year
– Subsequent repayments with respect to any such loan shall be appropriately adjusted to reflect the delay in the due date.

• Plan Amendments:
– Plans can implement these provisions immediately after the enactment of The CARES Act as long as the plan is amended by 12/31/2022.
• Temporary Waiver for Required Minimum Distribution:
– Participants with a required distribution due for 2020 may elect to use the RMD waiver and keep those amounts in the plan including 2019
RMDs due by 04/01/2020
– RMDs due in 2020 that have already been distributed may be rolled to a qualified plan
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Tax Benefits Under
The CARES Act
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Deferral of Social Security Tax
• Option to defer ER portion of Social Security ending 12/31/2020
• Employer will be treated as having timely made all deposits of the deferred amount as long as
50% is paid by 12/31/2021 and second 50% paid by 12/31/2022
• This option is not available if the taxpayer has received an SBA loan forgiveness under the
Paycheck Protection Program or PPP.
• This exception is in section 2302a3 of The CARES Act.
• Employers have to choose the most beneficial option for them
– Payment of deferred taxes are the sole responsibility of the employer
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Employer Tax Credit for Employee Retention Related to COVID-19
Available to any employer:
• That was carrying on a trade or business during calendar year 2020, and with respect to any calendar quarter:

– Had its operations fully or partially suspended under government orders due toCOVID-19, or
– Had a decline of at least 50% in gross receipts as compared to the same calendar quarter in the prior year

• Amount of credit = 50% of qualified wages with respect to each employee for the quarter
– Maximum wages taken into account per employee = $10,000 (max credit = $5,000per) EE)

• Qualified Wages:
– Employers with >100 FTEs = wages paid to employees not performing services due to COVID-19 related circumstances (either suspensions of
operations or reduction in gross receipts)
– Employer with <100 FTEs = all employee wages paid
• Includes employer’s qualified health plan expense
• Excludes wages taken into account under the ePSL, eFMLA or Work Opportunity Credits because of the separate credit against the
941 liabilities
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Employer Tax Credit for Employee Retention Related to COVID-19
•Taken against the ER portion of Social Security taxes, excess is treated as an overpayment
and will be refunded by IRS
•Tax-exempt employers are treated as eligible employers for purposes of the credit
• No double benefit
• This credit is NOT available if an employer who receives a covered loan under the Paycheck
Protection Program or PPP
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Why would a client want to do either of these if the forgivable option
under the SBA is available?
• SBA PPP loan would be option A and this tax credit would be option B for most employers.
• Option for large employers (500+ EEs) that do not fit the SBA’s definition of a small employer

19

4

SBA Paycheck
Protection Program or
PPP
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Loan Details
• A new type of SBA loan, Form 2483 (03/20)
– https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Application-3-30-2020-v3.pdf

• Available 04/03/2020 through 06/30/2020
• Loans will be made through SBA approved lenders; many banks have indicated they will only accept
applications from their current customers for the first 2-weeks. Some banks may provide an online option to
apply for the PPP through the respective bank.
• Only available to qualifying small employers
• Certain portions of the loan amounts are eligible for forgiveness
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Loan Details
• Maximum loan amount is the lesser of:
• a. 250% of average monthly payroll (based on 12-month look back) or
• b. $10M

– Calculation: average total monthly payments of “payroll costs” during the 1-year period before the date the
loan is made * 2.5 = Maximum loan amount capped at $10M
– Payroll costs defined as:
• Salary, wages, commission or tips (capped at $100K annualized per employee)
• Vacation, parental, family, medical or sick leave (may not include earnings from ePSL or eFMLA if the employer is
requesting those tax credits)
• Insurance premiums and payment of any retirement benefit
• State and local taxes assessed on compensation
• Certain sole proprietor and independent contractor compensation
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Loan Details
• Loans will be 100% guaranteed by the SBA
• Availability of credit from other sources does not disqualify an employer from eligibility
• No application fees allowed
•No closing costs allowed
• No collateral or personal guarantees allowed to be imposed
• Interest rate is .5%
• Term is 2 years
• First 6 months of payments (principal) are automatically deferred; interest will continue to
accrue over this period
• No prepayment penalty
• Final procedures expected 04/03/2020
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What can the loan be used for?
• Payroll Costs (as described above)
• Costs related to continuation of group health care benefits during periods of paid sick, medical or family
leave, and insurance premiums
• Payments of interest on mortgage obligation (but not principal or prepayments) incurred before 02/15/2020
• Rent costs under a lease agreement before 02/15/2020
• Utility costs for services that began before 02/15/2020
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What is forgivable?
• Allows for some portions of the covered loan payments to be forgiven
•Generally, forgiven amounts are limited to payment of qualifying expenses; estimated 75% for
payroll costs and 25% for mortgage interest/rent and utilities
• Forgiven amounts are not taxable to the small business

– 8-week “covered period” from time of loan for items in place before February 15, 2020
• Payroll Costs
• Interest on covered mortgage obligations
• Covered rent obligations
• Covered utility payments
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What would reduce the maximum forgiveness amount?
Two scenarios could reduce the forgivable amount:
• Number of FTEs has reduced:

– Calculation: maximum eligible forgiveness amount * average # of FTEs per month during covered period
(8 weeks prior to loan origination) / average number of FTEs per month during choice period (choice period
is either 02/15/2019 – 06/30/2019 OR 01/01/2020 – 02/20/2020)

•Reduction in salary or wages has reduced; head count remained unchanged
– Calculation: maximum eligible forgiveness amount per employee under $100k – by any reduction if it
exceeds 25% or more of the most recent full Quarter prior to the covered period (it is the amount in excess
of 25% (e.g. EE is reduced by 40%. Previous salary was $40k, amount in excess of 25% is 15% (40%25% = 15%); 15% of $40k is $6k. The maximum forgivable amount is now reduced by $6K
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How can an employer request loan forgiveness?
Submit a request to the lender servicing the loan
Employers must provide:
• Documents that verify the number of FTEs and pay rates
• Payments on eligible mortgage/lease and utility obligations
• Employers must certify that all documents are true and the forgiveness amount was used to keep employees
and make payments to eligible mortgage interest or rent and utilities
• Lenders have 60-days to make a decision
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Employer Deadlines
Employers have until 06/30/2020 to restore full-time employment and salary levels for any
changes made between 02/15/2020 and 04/26/2020 without impacting their forgivable amount
as previously indicated
• There is no clarifying guidance if the salary reduction will be effected if an EE is laid off and a different EE is
hired, whereby the FTE count is unchanged but the individual employee has changed.
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EIDL (Economic Injury Disaster Loan) Refinancing Option
Employers that obtained an EIDL (Economic Injury Disaster Loan) through the SBA may
refinance that loan under the PPP
• Employers may not have both an EIDL AND a PPP as they are intended to cover an employer for the same
reason.
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5

SBA EIDL Disaster
Relief
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Loan Details
• New SBA disaster loan applied for online only:
– https://covid19relief.sba.gov/#/

• Available immediately through 06/30/2020
• Loans are made directly by the SBA, no bank lenders involved.
• Will be made available to any business including non-profits with fewer than:
– 500 employees.
– Maximum loan amount is:
• 50% of annual operating expenses up to a maximum of $10M
• Calculation: Gross revenue less COGS x 50%
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Loan Details
The loan is eligible for forgiveness when certified by the business owner that 90% or more of the
loan proceeds were utilized for bona-fide continuity expenses defined below:
• Business Continuity costs defined as:
– Salary, wages, commission or tips (capped at $100K annualized per employee) Includes officer/owner salary and contract

employee who receive Form 1099
– Vacation, parental, family, medical or sick leave (may not include earnings from ePSL or eFMLA if the employer is requesting
those tax credits)
– Insurance premiums and payment of any retirement benefit
– State and local taxes assessed on compensation
– Certain sole proprietor and independent contractor compensation
– Rents or mortgage payments on business Real Estate if payable on 2/15/2020 or earlier
– Term debt or lease payments on essential business assets if payable on 2/15/2020 or earlier
– Utilities included electricity, natural gas, telephone and internet if payable on 2/15/2020 or earlier
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Loan Details
• Loans will be made directly by the SBA through the US Treasury
• Availability of credit from other sources does not disqualify an employer from eligibility.
• No application fees allowed
• No closing costs allowed
• No collateral or personal guarantees required
• A $10,000 advance is available prior to loan closing
– It is forgivable If used for bona-fide expenses

• Interest rate is 3.75% (2.75% for non-profits) capped at 4.00% on the unforgiven portion if any
• Term is up to 30 years
• First 6 months of payments (principal) are automatically deferred; interest will continue to
accrue over this period
• No prepayment penalty
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What would reduce the maximum forgiveness amount?
Loan proceeds used for non-business continuity expenses as defined above.
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How can an employer request loan forgiveness?
Submit a request to the SBA
• Employers must provide and certify:
–
–
–
–
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Payments on eligible mortgage/lease and utility obligations
Payroll expense as cited above
Other recurring business continuity expenses incurred
Employers must certify that all documents are true and the forgiveness amount was used to for bona-fide continuity expense.

Refinancing Options
Employers that obtained an EIDL (Economic Injury Disaster Loan) through the SBA may
refinance that loan under the PPP if advantageous, but may not have both products outstanding
at the same time
• Employers may not have both an EIDL AND a PPP as they are intended to cover an employer for the
essentially the same reason(s).
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Q & A Session
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Instructions for Submitting Questions with GoToWebinar
• When you launched GoToWebinar, a control panel and a screen share window opened up
• In the control panel, there is a dropdown section entitled, “Questions”
• Open up that section and type your question into the dialog box and hit enter
• Please note that you will not see the questions or comments of others
• We will try to answer all of the questions within the allotted time; however if you did not get
your question answered or if you come up with a question after the webinar ended, please
hrcompliance@vensure.com.
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Thank you
for your time

